ADR

Because of the time and expense required to resolve matters through the court system, numerous alternatives to traditional litigation have developed. These alternatives are often referred to as Alternative Dispute Resolution (ADR) techniques. Arbitration, mediation and mandatory settlement conferences are all typical examples of ADR, but they vary widely in how they are used.

For example, arbitration can be binding or non-binding, which means that the decision is final for the parties to the conflict (binding), or either party can set aside the decision of the arbitrator and ask for a trial (non-binding).

The following are typical examples of ADR methods:

Arbitration- a process similar to a court trial, though typically less formal, through which parties to a dispute use an impartial third party (an arbitrator) to reach a resolution. After the parties present evidence and make arguments, the arbitrator issues an award (judgment). 

Mediation- a process in which a neutral third party, the mediator, helps the parties to a dispute to reach a settlement. The mediator actively participates in discussions between the parties and usually has some skill in negotiating conflicts. If no agreement is reached, the mediation fails; no award or judgment is issued. 

Settlement Conferences- a meeting between the parties to a lawsuit in an attempt to reach an agreement so that the case does not have to proceed to trial. People with actual authority to settle the dispute meet face-to-face,  with their attorneys, and discuss the case in order to reach a compromise. If the court orders the parties to appear, it is a mandatory settlement conference. However, the parties may also request a voluntary settlement conference if one has not been ordered.

Parties can be creative in changing the parameters for these methods in order to be more effective. For example, when the parties are close to settlement in their negotiations, but can’t quite reach an agreement, I have found that the parties to a conflict are usually amenable to “Hi-Low” binding arbitration. This is a technique where a typical arbitration hearing is held, and the arbitrator is allowed to issue an award, but the parties have agreed beforehand that it will not be higher or lower than a certain amount. Say for example, the plaintiff wants at least $50,000 to settle the case, but the defendant is unwilling to pay more than $30,000. The parties agree that if the arbitrator’s award is higher than $50,000, the defendant will pay $50,000, but if the award is lower than $30,000, the defendant will pay $30,000. By going through arbitration, the savings in court costs and attorney’s fees usually more than offsets the additional $20,000 risk.

Mediation and settlement conferences can be effective if there is an exceptionally skilled mediator involved, but are usually completely ineffective otherwise. They can even be dangerous if the mediator is inexperienced. If mediators allow the parties to openly discuss their grievances in front of each other, this usually exacerbates the conflict and can drive the parties further apart.

ADR has the advantage of significantly reduced costs, as well as time requirements. A case can take years to get to court in traditional litigation, but there is always an arbitrator ready to hear a case at any time. Some of these arbitrators are even paid by the courts at no cost to the parties. If the ADR techniques are effective, it can save the parties months or even years in reaching a resolution. In business conflicts, the time lost in litigation can represent an enormous opportunity cost. Very often, important assets are tied up in court battles, not to mention lost employee time. ADR allows the company to move past the conflict and to resume normal business activities.

